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STATE OF W SCONSI N : | N SUPREME COURT
In the Matter of Disciplinary Proceedi ngs FI LED
Agai nst KENNETH L. GROVER, Attorney at Law. NOV 1, 1995
Marilyn L. G aves
Cerk of Suprenme Court
Madi son, W
ATTORNEY disciplinary proceeding. Attorney's |icense

suspended.

PER CURI AM VW review the recormendati on of the referee that
the license of Kenneth L. Gover to practice law in Wsconsin be
suspended for 60 days as discipline for professional m sconduct.
That m sconduct consisted of his failing to clearly comunicate a
fee agreement with a client in a worker's conpensation natter,
charging that client an excessive fee, and failing to represent him
conpetently. In addition to the license suspension, the referee
recommended that Attorney Gover be required to refund to the
client that portion of the fee he collected to which he was not
entitled, plus statutory interest on that anount.

W determne that the recommended |icense suspension is

appropriate discipline to inpose for Attorney Gover's m sconduct
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established in this proceeding. W also order Attorney Gover to
make the rei nbursenment recommended by the referee. |t appears from
the record that Attorney G over's failure to adequately conmunicate
to his client the matter of his fee and his charging a fee far
greater than that provided by statute resulted not from Attorney
Gover's intent to obtain nore of a fee than that to which he was
entitled but from his inexperience and unfamliarity with the
wor ker' s conpensation | aws.

Attorney G over was licensed to practice law in Wsconsin in
1952 and practices in Stevens Point. He has been disciplined for
prof essi onal m sconduct on three prior occasions: in 1980 he was
privately reprimanded by the Board of Attorneys Professional
Responsibility (Board) for failing to keep adequate records of
personal dealings with clients, thereby creating the appearance of
inpropriety; in 1981, he was privately reprinmanded by the Board for
failing to file proposed findings, conclusions and judgnent in a
divorce action within the tine specified by statute; in 1988 the
Board publicly reprimanded hi mfor neglect of client matters.

Followi ng a disciplinary hearing, the referee, Attorney David
Friedman, mnade the following findings of fact, nost of which
Attorney Gover admtted in his answer to the Board' s conplaint.
In June, 1988, Attorney G over was retained to represent a client
who had sustained injuries in an industrial accident at his place
of enpl oynent. At the initial neeting wwth the client, Attorney

G over stated that he could receive only $100 for services in the
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wor ker's conpensation matter but could get a fee of 20 percent of
any recovery on a third-party claimbrought in connection with the
injury.

In WMarch, 1989, Attorney Gover wote to the worker's
conpensation insurer nentioning his attorney's lien for his fee in
the matter and asking whether the insurer believed there was third-
party liability of either the client's enployer or the manufacturer
of the machine that caused his client's injury. In response, the
insurer began wthholding 20 percent of the client's weekly
tenporary total disability benefits it was paying. Attorney G over
then clarified to the insurer that he was claimng a statutory lien
only in respect to any permanent disability benefits his client
woul d be entitled to receive.

In July, 1989, the insurer reported to Attorney G over that,
based on a physician's report and according to a benefit
cal cul ati on worksheet, the client was entitled to permanent partial
disability benefits of just over $22,500 and that the insurer would
wi t hhol d 20 percent of that anmount for Attorney Gover's fees. The
insurer then paid the client some $3600 in accrued benefits.

Whien he wote his client asking whether he was satisfied with
the physician's report, Attorney Gover stated that even if the
client settled wth the insurer, a third-party action could be
brought against the manufacturer of the equipnment or against the
enpl oyer. The client did not challenge the physician's finding and

the worker's conpensation claim was resolved on an uncontested
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basi s.

Wien Attorney G over and the client subsequently discussed the
fee in the matter, Attorney Gover told him he owed 20 percent of
the recovery. The client responded that he believed the fee would
be only $100 but when Attorney Gover insisted, the client gave him
a check for $3000, witten on the proceeds from the accrued
benefits check he had received.

Wien the insurer told himit would not release the wthheld
benefits as his fee without an order of the Departnent of Industry,
Labor and Human Rel ations, Attorney G over asked DILHR to rel ease
the fees, stating that the 20 percent of the recovery he was
charging did not apply to the client's nonthly benefits received
while recuperating off the job, for which he would charge the
client only $100. D LHR then asked Attorney Grover for a copy of a
signed fee agreenment and an explanation of how the client's
benefits were in dispute, as its file did not indicate that the
cl ai m had been di sput ed.

After receiving that information, Attorney Gover told his
client that DILHR required a retainer agreenent and on Cctober 23,
1989, had his client sign an agreenent reciting that it had been
entered into the preceding June and setting forth that the client
mght wish to bring a third-party action against his enployer or
its conpensation insurer, for which the client agreed to pay
Attorney Gover 20 percent of the anount at which his claim were

conprom sed or of the anount coll ected.
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In July, 1990, Attorney Gover told the insurer he was
abandoning any claim of attorney's lien on the wthheld benefits
and the insurer sent those funds to the client. The follow ng day,
at Attorney Grover's request, the client signed a paper authorizing
Attorney Gover to proceed with an action against the enployer,
specifically holding Attorney Gover harmess from any claim the
client mght have in the event he were to lose his job as a result
of bringing that action.

Several times in early 1991, Attorney G over asked his client
whether he wanted to bring a third-party action against the
enpl oyer and told himthat the COctober, 1989 retai ner agreenent was
"in the nature of" an agreenent for the client to obtain worker's
conpensati on under the applicable statutes. Wen the client told
him he did not want to bring a third-party action against the
enpl oyer, Attorney Grover stated that, on the basis of the retainer
agreenment, he was entitled to 20 percent of the anount of benefits
paid by the insurer. Accordingly, he clained the client owed him
$4500, acknow edging that his services rendered in the matter did
not support a fee in that anmount but insisting that the retainer
agreenment provided for it.

As the client had already paid him $3000, Attorney G over
offered to split evenly the balance he clained was owing to him
and the client sent hima check for some $600. Because no third-
party claim was filed on behalf of the client and because the 20

percent figure specified in the statute relates only to contested
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benefit clains, the referee found that Attorney Gover was not
entitled to receive fees based on the retai ner agreenent specifying
the statutory 20 percent figure.

On the basis of those facts, the referee concluded that
Attorney Gover failed to comunicate the fee agreement with his
client, in violation of SCR 20:1.5(b),' in that he did not
adequately explain the basis on which his fee would be cal cul at ed.

The referee noted that this was the first tine the client retained
an attorney. The referee also pointed out that the retainer
agreement did not make clear how the $100 statutory limt on
attorney fees for uncontested clains related to the 20 percent fee
specified in the retainer agreenent.

The referee further concluded that Attorney G over charged the
client an excessive fee in respect to the potential third-party

claim in violation of SCR 20:1.5(a).? As it was uncontested that

! SCR 20:1.5 provides, in pertinent part: "Fees

(b) Wen the | awer has not regularly represented the client,
the basis or rate of the fee shall be communicated to the client,
preferably in witing, before or within a reasonable tine after
conmenci ng the representati on.

2 SCR 20:1.5 provides, in pertinent part: "Fees

(a) A lawer's fee shall be reasonable. The factors to be
considered in determning the reasonableness of a fee include the
fol |l ow ng:

(1) the tinme and labor required, the novelty and difficulty
of the questions involved, and the skill requisite to performthe
| egal service properly;

(2) the likelihood, if apparent to the client, that the
acceptance of the particular enploynent wll preclude other
enpl oynent by the | awer;

(3) the fee customarily charged in the locality for simlar
| egal servi ces;
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Attorney Gover's record of tinme and expense on the nmatter total ed
$1170 and that the client had paid Attorney Gover in excess of
that anount, the referee concluded that Attorney Gover was
overpaid in the anount of $2763. 24.

The referee also concluded that Attorney Gover failed to
represent his client conpetently in respect to any third-party
claim he may have had, in violation of SCR 20:1.1.°® In that
respect, the referee had found that Attorney Gover did not pursue
inquiries he had nade concerning his client's injury and nade no
effort hinself to |ocate the manufacturer of the equipnent that had
caused the injury but relied on his client and the conpensation
insurer to pursue those inquiries.

The referee rejected the Board' s contention that Attorney
G over engaged in deceit or msrepresentation in his dealings wth
the client in this matter. Wile the referee acknow edged that the
Board clearly established Attorney Gover's inability to
effectively communicate with his client and his inexperience in the
(..continued)

(4) the anount involved and the results obtained;

(5) the time limtations inposed by the client or by the
ci rcunst ances;

(6) the nature and length of the professional relationship
with the client;

(7) the experience, reputation, and ability of the |awer or
| awyers performng the services; and

(8) whether the fee is fixed or contingent.

% SCR 20:1.1 provides: Conpetence

A lawer shall provide conpetent representation to a client.
Conpetent representation requires the |egal know edge, skill,

t horoughness and preparation reasonably necessary for t he
representation.
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area of worker's conpensation, he found no clear and satisfactory
evidence that the lack of precise comunication rose to the |eve
of deceit or m srepresentation.

W adopt the referee's findings of fact and conclusions of
law. As discipline for the professional msconduct established by
those facts and conclusions, we inpose the |icense suspension and
restitution recommended by the referee.

IT IS ORDERED that the license of Attorney Kenneth L. Gover
to practice law in Wsconsin is suspended for a period of 60 days,
commenci ng Decenber 4, 1995.

IT 1S FURTHER ORDERED that within 60 days of the date of this
order Kenneth L. Gover neke reinbursenent to his client as
recommended by the referee in this proceedi ng.

IT 1S FURTHER ORDERED that within 60 days of the date of this
order Kenneth L. G over pay to the Board of Attorneys Professiona
Responsibility the costs of this proceeding, provided that if the
costs are not paid within the tinme specified and absent a show ng
to this court of his inability to pay the costs within that tine,
the |icense of Kenneth L. Grover to practice law in Wsconsin shal
remai n suspended until further order of the court.

I T I'S FURTHER ORDERED that Kenneth L. G over conply with the
provisions of SCR 22.26 concerning the duties of a person whose
license to practice law in Wsconsin has been suspended.

WLLIAM A BABLITCH, J., did not participate.



SUPREME COURT OF W SCONSI N

No. 95-0223-D

Case No.: 95-0223-D
Complete Title
of Case: In the Matter of Disciplinary

Pr oceedi ngs Agai nst
Kenneth L. G over,
Attorney at Law

D SC PLI NARY PROCEEDI NGS AGAI NST GROVER

Opinion Filed: Novenber 1, 1995
Submitted on Briefs:
Oral Argument:

Source of APPEAL
COURT:
COUNTY:
JUDGE:

JUSTICES:
Concurred:
Dissented:
Not Participating: BABLI TCH, J., did not participate

ATTORNEYS:



